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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(M)
BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

CR – 445/10
u/s 338/34 IPC .

Azizur Rahman.........Complainant
       -vs-

      Habiza Bibi & others...................Accused

Ld. Advocates:

For the Complainant Abdus Samad, ld advocate.

For the accused: Mehbub Ali, Ld. Advocates

Date of Evidence: 16.09.10, 15.10.12, 26.03.13, 15.12.16, 29.01.18

Date of Argument: 05.02.18

Date of Judgment: 05.02.18

                          JUDGMENT

Brief fact of the case:

 The Complainant Azizur Rahman has filed an FIR stating

that on 08.10.06 he married with the accused Habiza Bibi and

started their marrital life.On the issue of some domestic matter

both of them involved in an argument. The accused Habiza Bibi

with the instigation of others left his house without informing

him and filed a case u/s 498(A) IPC against him. On 18.08.07

police arrested him.  And on the same day at  night  at  about

10.00 PM the accused persons came with a Tata Mobile to his

house and entered illegally in his house and took away all the

house-hold items. After releasing on bail he came to know about

the incident made by the accused persons. Thereafter, he filed

a complaint before the court. 
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Accordingly, a CR case has been registered  and charge

u/s 380/34  IPC  has been framed against the accused persons

and  the  same  was  read  over  and  explained  to  the  accused

persons to  which  they pleaded not  guilty  and claimed to  be

tried.

After the evidence examination under section 313 Cr.P.C.
has been recorded.

Points for determination:

1. Whether the accused persons in  furtherance of  their
common intention committed theft ?

Decision discussion and reasons thereof:

The  prosecution  has  examined  as  many  as  three

witnesses in support of its case.

PW1, Azizur Rahman in his evidence has stated that he

filed a case against Habiza Bibi, Manjur Ali and Nabizan Bewa.

On 18.08.07 his wife filed a case u/s 498(A) IPC against him. He

was arrested in this case. In his absence the accused persons

came with a Tata Mobile in red colour and took all the house-

hold  items from his  house.  After  releasing from jail  hazot  he

came to know that his house hold items are missing. Later his

neighbours told him about the incident. Later he filed a case.

Exhibit-1 is the complaint case and Exhibit-1(1),1(2) & 1(3) are

his signatures. 

In his cross-examination he has stated that he filed a case

against his wife, mother-in-law and brother-in-law. The age of his

mother-in-law is about 60 years, may be 80 years. The incident

took place on 18.08.07. On this  matter he file a case in the
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police station. Later police filed FR. Police filed FR three times.

After filing FR he came to the court and filed a case. Polie filed a

case u/s 211 IPC against him. He filed a case against the police

officer so that  police filed the case against  him.  The subject

matter  in  the case and in  this  case are the same.  The case

which he filed the date of occurrance is on 19.08.07. His wife

filed a case u/s 498(A) IPC against him and police arrested him

on 18.08.07 and sent to jail hazot on 19.08.07. At the time of

incident he was at PS. He came to know about the incident from

Khairul Islam, Imran Ali, Monoj Kumar Nath and Kamal Ch. Nath.

He shown them as  witness in this case. 

PW.2 Imran Ali in his evidence has stated that 4/5 years

ago at night at 10.00 PM while he was sitting on the road at

Mesnakuti  village  one  Tata  Mobile  car  came.  There  were  a

number of persons in the vehicle. Three persons got down from

the vehicle and went to the house of Dr. Azizur Rahman and

open the lock of  the door  and took  away furnitures,  TV and

others house hold items by covering the bed sheet.

In his cross-examination he has stated that his house 2½

kms far away from the house of the complainant. The incident

took  place  7-8  years  ago.  At  the  time  of  incident  he  was

standing on the road near the house of  the complainant.  He

cultivated Iridhan near the house of the complainant. He knows

the two accused persons. The wife of the complainant and two

male persons were there. One female was sitting in the vehicle. 

PW.3 Khalil Shiekh in his evidence has stated that  5 years

ago at 10.00 PM one Tata Mobile came and stopped near the

house of the complainant and the wife of the complainant and
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some of her relatives got down from the vehicle and went into

the house of the complainant and took away some house hold

items.  At  the  time  the  complainant  was  in  jail  hazot.  After

returning he informed him about the incident.

In his cross-examination he has stated that informant is

his  neighbour.  6/7  years  ago,  the  wife  of  the  informant  had

taken her own belongings, which he came to know later.  The

properties  can't  be  said  to  be  exclusively  belonging  to  the

informant. He can't remember the number of the Tata sumo. He

was 30/35 meter away.

From  the  evidence  it  becomes  clear  that  the  accused

persons are the wife of the informant and there is no proof of

taking away any items. I have come in the evidence that police

had filed final report in a case filed on the same subject matter.

Therefore,  I  am  of  the  considered  opinion  that  the

prosecution has failed to prove the case against the accused

persons beyond reasonable doubt.

Accordingly  the  accused persons  are  acquitted from all

the  allegations  against  them.   The bail  bond  shall  remain  in

force for another period of six months. 

Given under my hand and seal of the Court on this 5th day

of February , 2018.

Bidyut Medhi
     (SDJM-M, Bilasipara) 
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